of Roy French, 16. The second activity encompasses all of the remaining stens
necessary to produce the final white pages and yellow pages product, including
marketing, solicitation of advertisements, graphics, printing, distribution,
etc. All of these latter functicns can be and have been performed by
non-utilities, and are unrelated to the provision of requlated monopaly basic
telephone service. They are what comprises the “publishing" of a directory.
A number of 1independent directory publishers, yho were not also wutility
providers of 1local exchange service, have published directories imn the
territory of U S WEST's BOCs by engaging in these non-utility, non-monopoly
activities, some even prior to the January 1, 1984 divestiture. These
directories were in addition to, and in some cases in competition with, the
directories published by three BOCs.

It would be virtually impossible for a competitive directory
publisher to perform the publiishing functions outlined above without its being
able to cbtain use of the up-to-date basic listings as they are now being
compiled by the BOCs for their exchanges. At this time only the BOCs, as part
of their serviée order process, have the access to the complete and current
subscriber information necessary to compile such listings. See Affidavit of
Roy French, Y7. The BOCs have control over access to what is known in
antitrust law as a “"bottle neck" or an “essential facility* -- that is, the
listings, without access to which competitors in the directory publishing
business would not be able to compete. Through the use of such a "bottle
neck”, the B80Cs would have the ability improperly to leverage their regulated
monopoly over the provision of basic telephone service into the unregulated,

competitive directory publishing



market. Jee, #.9., Qtter Tail Power Co. v. United States, 410 U.S. 366(1973):

Six Twenty Nine Produyctions, Inc. v. Rawlins Telacasting, Inc., 365 F.2d4 473

(Sth Cir. 1966). It would be no different than the improper leveraging of the
monopoly power of the local telephone network into the competitive arena of
customer premises equipment manufacture through the denial of fnterconnection,
See n. 2, sypra: by refusing to license to competitive publishers the use of
current basic listings uniquely compiled in the course of the 80Cs' provision
of utility service, the BOCs could use their moncpoly power to prevent or at

least impede competition in publishing.

U S HWEST recognized that this pofintia] antitrust problem was
exacerbated by the structural setting in which directories were published in
its three BOCs. Both the monopoly function -- the compilation of basic
1istings -- and the ccmpetitive function -- the publishing of directories --
were performed within the same companies. The ability, if not the fncentive,
improperly to leverage the monopoly 1isting power into the competitive
publishing market was clearly there, just as it had been for AT&T during the
period addressed—by the federal antitrust case. While the structural changss
wrought by the MF] would generally remove the ability and incentive from the
old Bell System do such leveraging (by structurally separating monopoly and
competitive functions between the RHCs and the AT&T), the MF] did nct do tne
same for directory pudlishing. As described earlier, publishing yellow pages,
despite its being a competitive business, was to be placed on the monopoly

(RHC) rather than the ccmpetitive (ATAT) side of the fence.



U S HKEST decided to address this antitrust vulneradility in two
ways. The first way was structural. The bottleneck functicn of basic listing
compilation would continue to be accompliished from within the BQCs, but the
competitive directory publishing functions would be performed by separats
subsidlaries. U S WEST creatad LANOMARK Publishing Company (“LANOMARK") as a
publishing holding ccmpany théough which U S HEST's directory publishing
operations would be conducted. LANOMARK, in turn, has a number of
;ubsidlaries including U S WEST Direct, which publi;hes directories primarily
in territories served by the BOCs owned by U S WEST, and Trans MWestara
Publishing, which publishes directories elsewhere in the Unitad States (and
which {s headed by Roy French, who previously submitted an affidavit in this

action).

Through this structure, U S HWEST hoped to replicate the sesaraticn
between monopoly and competitive functions imposed by the MF), and therahy
show its intention to aveid antitrust liability by refraining from improper
leveraging of fts local telephone monopoly into the competitive diractsry
market. It 1s clear, however, that structural change alone (through the

establishment of separate subsidiaries) s not 1a and of itself encugh to

forestall antitrust 1iability. This is because, as the Y.S. v. ATAT antitrust
court pofnted .cut, "{a] separate subsidiary does not eliminate econcmic
fncentives for anticompetitive conduct; it is simply a method of revealing
{ntracompany transactions so that regquiators may more effectively preveat
cross subsidization and other improper bahavior." MFJ), sypra, 532 F. Supp. at
193 n. 251. In other words, structural separation fs a safeguard Btuf not 4

guarantee against impreoper anticompetitive behavior.



Accordingly, U S HEST took a second step to make sure tha:

anticompetitive conduct would not occur It made a policy decision and
. commitment, formally enunciated fn a January 20, 1986 letter to the U. §.
Department of Justice, a copy of which is attached hereto as Exhibit B. [n

that letter, U S WEST committed:

that any direct or indirect transfer of subscriber

information from its regulated telephone companies to

its print media subsidiary will be made on the same

terms and conditions to all who wish to obtain it.
Khile this letter was submitted to the Justice Oepartment as part of U S
WEST's effort to obtain approval to enter into the competitive print media and
paper products business, it reflects a broader policy and current practice
that any and all transfers of basic subscriber 1isting information from U §
WEST's BOCs to any of U S MWEST's subsidiaries (including its publishing
subsidiaries) should also be made available to those subsidiaries' competitors

on the "same terms and conditions.” See Affidavit of Roy French, 18.

U S KEST's corporate decisions to separats into different
subsidiaries fts moncpoly listing and 1ts competitive directory lines of
business, and td commit to providing services such as listings to competitive
directory publishers on equal terms and conditions as it would to its own
publishing subsidiaries, taken together, reflect its strongly-held belief that
any attempt to use the telephone-service monopoly -- of which the listing
function {s currently a part -- to obtain a monopoly in the competitive
directory publishing market is inappropriate. A directory publisher right now
has no other practical source for the up-to-date and complete listing
fnformation comp'iled by the BOCs in the course of their provision of monopoly
local exchange service. Affidavit of Roy French, ¥7. A truly competitive
directory cannot realistically be published without such listing information.

-9-



Today, an RHC or BOC can easily ensure its domination of a directery
publishing market by refusing to make current listings available to
competitive publishers in that market. Ocminance so obtained would be, in U §
WEST's view, wholly improper and potentially in violation of the antitrust

Taws. 4

CONCLUSION

U S WEST and LANDMARK understand that the type of conduct leading to
the U.S. v. ATAT antitrust suit is capable of repetition in the directory
publishing industry. It does not have to be répeated. however. By making a
commitment ngt to leverage its BOCs monopoly power over local telephone
service into the competitive market for directories, and by implementing that
commitment through structural change and through the present policy and
practice of making basic listings avaflable to all comers on equal tarms and
conditicns, U S WEST believes it, and any RHC that takes a similar stance, caa
prevent the occurrence of anticompetitive behavior in the directory publishing

market.

4 |y S WEST also believes that it would be improper for a telephone ccmpany
to try to restrict directory competition by claiming a violation of gcpyrxght
in using basic listing information contained in existing directories as 2
source for sales leads. For example, Trans Western Publishing, a LANOMARK
subsidiary, uses telephone company-sponsorad directories as a source documegt
for advertising sales leads through “enter 1g" information into computer data
bases. Affidavit of Roy French, 9110, 1l. Such a use of an existing
directory does not, in U S WEST's view, involve _the copying of any
copyrightable informaticn and would in any event be a fair use.



OF COUNSEL:

J. Walter Hyer III, Esg.
LANOMARK Publishing Company
10375 E. Harvard

Denver, Colorado 80231
(303) 696-2540

Fowler, White, Burnett, Hurley
Banick & Strickrout, P.A.

City National Bank Building

25 W. Flagler Street

Miami, Florida 33130

Respectfully submitted,

By:%
K"ﬁﬁrie J. Befidett, Esq.

2500 Scuth Havana
Aurora, Colorado 80014
(303) 337-8197

ATTORNEY FOR U S WEST, INC. and
LANDMARK PUBLISHING COMPANY

A2 B



$10Nnaold 301440 sn



o TELEPRONE
9136582111

. WQ&@@MW " oumm

‘JL GRAUER, President _ RAKGAS oy
$00-432-1607

. GRAUER, Exec. Vice-Pres. @ om 9& m ?

CHARLES GRAUER, Vice-Pres, Piant I ted
ncorpora WILSON

WILSON, KANSAS LUCAS
SYLVAN GROVE

67490 Exchanges: TIPTON
BROOKVILLE
HUNTER

March 5, 1986 DENMARK

Ridenour and Knobbe
P O Box 808
Cimarron, KS 67835

RE: Feist Area-Wide Directories
License Agreements

Dear Mr. Knobbe:

In response to your letter dated February 26, 1986. The
"Kansas Central Regional Telephone Directory"” is our own direct-
ory so we have not licensed our listings to anyone else. Further-
more, we still have no intentions of selling our directory listings

to anyone.

Sincerely,

WILSON TELEPHONE CO., .

Q Grauer, Eresident

PG:st
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ptember 28’ 1988 subject to Protective QOrder
-ﬁg;z? igos{vu.s.o.c., 9.9, tex.,

00051




DIRECTCRY LISTINGS P2OOUCT LINE
FOR
DIRECTORY PUBLISHERS

EFFECTIVE 1-1-36

A. Paper Product

Listings from the "Oirectsory on the Street” are priced at 0S¢
per listing and are taken from the current directory. Specific HNX'S
should be selectad. Thi{s contract i{s for 2 one-year peried!

8. Magnetic Tape Product

The "Directory on the Street” {is available {n magnetic tape
format {f ordered 30 days prior to that particular directory's close
date, Jata {s furnished as of the directory closas date only. We
do not maintain this file or keep a l{brary of tapes. Listings
should be selected by speciffc NNX's. Listings are priced at .15¢
each, This contract {s for a.one-year period.

GRITE LR

C. Ucdates Service

This service is provided on Magnetic Tape or via 7T-TRAN on a
daily or monthly basis. The publisher selects 1istings by NNX's for
efther business or residence, or both., The {nitial locad database is
provided for $500.00. Update transactions are .30¢ each and include
such changes as name, address, teleshone number, and other {nformation
contained in the f{le. Documentation for this service {s available.

This contract {s for a three-year period.

"

SWBT
RESTRICTED

100052



/

MISSQURI

1990 DIRECTORY SZAVICZS
COST STUDY

COST SUMMARY

SERVICE

Business Listings
Residence Listings
Foreign Listings
Labels

Specialty Listings
Photocozposition Pages

Book on Stzeet for Republication

Repros

Ead of Run

T-Tran

File Transfer Systenm

9 Track Tape Production
$9900

Invcice

B{ll Payment

Revenue.&¢ Expense Tracking

Cost Accountability
Docuzmentation & Audit

TOTAL TOTAL
MONTHLY NONRECURRING
COsT COST
$9,151.02
$§2,503.64
$3,896.70
$ 262.84

No inccemental Cost

This service is considered a
duplication of Photocom-

position Pages.

$ 39.78
$2,338.02
$3,507.03
$ 272.80 . $1,169.01
$ 7%6.27
S 306.57
$3,158.97
$1,196.64

No inczemental Cos?t

* Cost per listing equates to less than $.01, therefore

market value is the determining factor.

SWBT ™
RESTRICTED
100053



CONTRACT REVISTONS

PAYMENT PLAN REVISION

NOTE:

Sale of the Directory for Republication
Elimination of output tape of "Directory on Street"
Two-Tier zricing of Listings for Publicaticn

Business $ .60/LISTING
Residence $ .50/LISTING

~ A portion of this page has been redacted because
""it -“dealt "with highly confidential information

pertaining to future directory listing information
offerings under consideration by the Defendant
and, therefore, this portion of the document
is not responsive to anvy of the Plaintiff's
requests.

ransmission Facilities
Tapes $ 25.00
Datasat cutput $400.0Q/¥0

Consultant Services $100.0C/HR

Prices subject to change based on Product Managerment
review.

SWBT
RESTRICTED

100053



ENHANCETD SERVICES

SPECIALTY LISTINGS
NEW CONNECTS
DISCONNECTS

ELECTRONIC.LISTING PROVISIONS

LABELS (Delivery Information)

SWBT
RESTRICTED

000 54
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Qongressional ‘Record

United States th i
of America PROCEEDINGS AND DEBATES OF THE 1 04 CONGRESS, SECOND SESSION
Vol. WASHINGTON, THURSDAY, FEBRUARY 6, 1996

House of Representatives

REPORTS OF COMMITTEE

SPEECH OF

HON. BILL PAXON

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES

Thursday, February 1, 1996

Mr. PAXON. Mr. Speaker, | want to address
section 702 of the conference report that adds
a new section 222(e) to the Communications
Act which would require that subscriber list in-
formation be provided to independent tele-
phone directory publishers on nondiscrim-
inatory and reasonable rates, terms, and con-
ditions. This is a simple requirement to protect
an area of telecommunications where there
has been competition for more than a decade,
but where service providers have used pricing
and other terms to try to limit that competition.
Now we are prohibiting such anticompetitive
behavior.

This provision is one of those covered by
section 257 of the conference report that re-
quires that the FCC make rules that identify
and remove barriers to entry for companies in-
volved with providing telephone and informa-
tion services. :

Since the FCC will soon be considering how
to interpret the language in section 222(e) to
prevent future problems with the sale of sub-
scriber list information to independent publish-
ers, | would like to emphasize one key point.
| have consistently sought to assure that in
determining what constitutes a reasonable rate
under this bill, the most significant factor
should be the incremental cost of delivering
that listing to the requesting party.

I appreciate this opportunity to clarify this
important provision.
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WHIDBEY TELEPHONE COMPANY

DAVIO C. MENNY April 3, 1896 T EART A
PREGIDENT AND QENERAL MANAQER ummmnom .y.gg
TeLEFPmONG (300) WI-1311
Fax (300) 291-81%8

RL_TELRCORINR AND FIRST CLASS MAIL

NI. Ma¢ MagGregor, Fublisher
NacGregor Publishiag Cempany
1583 Newmorial Righwey

Mount Vernon, WA 9$9273-9721

Dear Nr. MacGregor:

This is in reply to your lettey, dated Mazch 18, 199¢,
which we redeived on March 20, 1996, relating to directory liatings
for subscribera to whom Whidbey Telsphone Ceéxpany provides
telephone exch e service. Your letter states that you expect &
veply within 15 days of the request.

A8 you know, the relationship hetween local aexchange
telacommunications companies and unaffiliated publishers of
subsaribar directory listings exists in a new eavironment - one
defined, at least in part, by the Telecosmunications Act of 1996.
This 1.:1-1.1:1“ u!quin recent, and we are in the process o?
ttempt to idempify ho o B Lb Jants ©

recognizing tk

P 2 ivhY

t par O

vi

At presant, there would seem t6 be scme uncertainty as to
what is required by new subsections 2ii(e} and (f) of the
Communications Act of 1934, as amendad. TFor example, fyom the
Congressional Recerd excerpt of Represantative Paxon’s ramarks that
was enclosed with your letter., it appesrs that the standards for
the £um$.-hu:g of subscriber listings are expected to he further
defined by e Pederal Communications Commiasion ("FCC") - a
process that has not yet ococurred.

Mozrmovez, it is evideat from your letter that different
stakeholders read the new gtatute differently. For exampls, your
letter astates that the new law nmandates that we furnisgh you with
"oomplets, accursts, and up-to.date local telephone service
subsoriber listings on a timely basis." The statute, however,
makes no use o2 the terms "complete®, "accurate” or "up-to-date”.
Indeed, subsection 223(f)(3)(B] confinea tha definition of
*subscriber list information® to the types of informatlon
spumerated in subsevticu 222(f) (3) (M) ."that the carrier or an
affiliate has published, caused to be published, or acaepted for
publication. . . ." Accordingly. it is our understanding that such
subscriber list information as we might provide would be furnished
on an "as is" Ddawsia, and that we would not warrant or oth L)
guarantas its v




@95/36/199c 16:83 56888833717 é PAGE @9
(4-04-36  12:55PH FAOM WACGREGOR PUBLISK CO pis

WHIDBEY TELEPHONE COMPANY
2747 EABT GTATS HIGHWAY §26
LANGULEY. WASHINGTON 08290

Mr. Mac Mecdregor, Publisher
MacGregor Publisking Company
April 3, 19%¢

Page 2

Those would be matters that your firm, as publisher, would be
responsible for cenfirming to the extent you deem appropriate.

Another apparent point of diffe relat [-)
that we may sppropriately charge for fuznishing subseriber list
infermation, In this regard, your letter astates in part:

*This new law is very specific. The eservice is to be
provided on a non-disoriminatory basis at reascnable
rates. Por clarification purposes regarding what is
reasonable, the determining factors are based on your
cost, oF inoremental costs, to provide such a service
with a remsonable mark-up and profit to you."

We do not find in the statute, which you describe as being "very
specific®, any requirement that “reascnable" rates bes defined in
the manher you suggest. Nor do we £ind any such oclarification in
the Conferunee Committee report that accompanied the final
legimlation. We do asppreciate the two excarpta from the
Congressional Record that accompanied your letter, both of which
make menition of tha ifcremental cost method. Howsver, we note with
particular interest the following ccament by Representative Paxon
in the excarpt of hie remarks that you furnished:

“Since the FCC will sean be considering how te
interpret the language in section 222(e) to prevent
future problems with the sale of wsubscriber list
information to independent publishers, I would like to
emphasize one key point. I have consistently sought to
assure that in determining what constitutes a reasonable
rate under this bill, the most significant factoer should
be the incremental comt of delivering that listing te¢ the
rsqueaating party."

Repressntative Paxon’s cosment suggests at least two things of
significance. The £irst, which I have noted above, is that
izpletentation of new gubsection 222(e) may be dependent upon
further FCC !ntarpretation., Second, it would appesr that during
the evolutien of the bill, Representative Paxon evidently sought to
have the inaremental ecost standard incorporatad inte the
legislation, snd his view found its way into neither the final
vareion of the bill nor the Confarence Committes yeport., While he
aay persenally have favored the incremental cost stwndard, it would
appeay that his view may not have prevailaed.
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WHIDBEY TELEPHONE COMPANY
747 CAST LTATH mIWAY 525
LANGLEY, WASHINGTON 6260

Nr. Mac MucGregor, Publisher
lhcdrogor Publishing Company
”:il . 1996

Page 3

If we azra to zespond awze fully to your March 18, 1996,
lettey, there is msome additionsl information that we shall nead
from you. Yeur letter dces not indicate the geographic msrea Iox
which you desire subscriker list data. As you know, we provide
lecal exchange telecoseunicstions service in Island County and
Whatcom County, both of which are amonyg those listed in your
letcarhend. Do you desire listings for Island County, Whatconm
County, or both?

Your lecter also does not indicats whether you prefer to
feqeive the subscriber list informaticn ia magnetie or paper
format. To the sxtent the data is to be provided by us, we would

mnt to deliver it oan paper in eclm?g nusber gequance, and
e conts at we are endeavoring to develop. If you

have ha' different resquirement, please let me know. However., e do

agdrdingly, you wis
format, or in a different paper format than I have indicated, we
will expect your firm to reimburse us for our costs in working with
you to develop and Krtu an alternative proposal, ragardlesa of
whether or not you ulbtimately avail yourself of that alternative.

We look forward to an esrly response from you, 80 that wa
®Ay present you with a timely preposal, if otharwise appropriate.
However, I must add that while we are willing toc move forward in
antioipatien of being able to supply you with the requested
information in a timely fashion, we Ot, at this time, c%t Lo

i with info on_you e I: without kmowing T3
new subsections 2422 (s) an are, or in the relevant time frame
will be, subject to judicisl ection that may void, limit or
othexrwiss affect their implemantation and without knowing what
action, if sny, the FCC ie taking, or planning on taking, with
respect thereteo., We are trying to fimd out mors about these
oatters, bdut perhaps if you have information concern them, you

would be willing to share it,

Very truly ysurs,

(O-:/ A%
David C. Henny
President and Genaral Manager
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GTE Telephone

GTE Operations

Nationa! Directory Center
MC: VA404NDC

Route 3, Box 40 Walnut Rd.
Warsaw, VA 22572

March 28, 1996

Dolores E Wagner

White Dirgctory Publishers inc
1645 Sheridan Drive

Buffalo NY 14223

Dear Ms. Wagner:
In response 10 your letter dated March 25, 1996, we will be providing an update
service, All pricing, formats, etc. are currently baing developed by GTE's

Headquarters Operation. We are unable to say at this time when all matters wili ba
resolved but we do expect resolution very shortly.

Please feel free to contact the GTE Nationa! Directory Center periodically to check on
the status of updates, products, etc. We look forward to working with you in the
future.

Sincerely,

R. L. Roberts
NDC Mananger

A part of GTE Corporation
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.S nt ntel N::h Carolina
. : : Centel-
™ Mid Atlantic Telecom Centel Virginia
United Telephone-Southeast
Elizabeth A. Denning
Attorney

March 22, 1996

Mr. Rex D. Peters, Presgidert
Beach Book

Post Office Box 1500

Kill Devil Hills, North Carolina 27948

»

Dear Mr. Peters:

Your March 14, 1996 letter to Shelby Blevins was referred to
Carolina Telephone and Telegraph Company's Legal Department.

Carolina Telephone's directory listing fees are in compli-
ance with the Telecommunications Act of 1996 as subscriber list
information is provided "on a timely and unbundled basis, under
nondiscriminatory and reasonable rates, terms, and conditions, to
“any ‘person” updll Tequest “foF the purpose "oF publighing directories
in any format."

Carolina Telephone does not currently have the technical ca-
pability to provide subscriber 1listing updates, therefore, at
this time a publisher must "buy the whole list". We anticipate
implementing a new system by next year so that Carolina Telephone
will have the capability to provide subscriber listing updates to
publishers requesting the same.

Shelby Blevins is processing your request for directory
listings. Please do not hesitate to contact either Ms. Blevins
or myself if you have any questions relating to this matter.

Sincerely yours,

Elizabeth A. Denning

Copy: Shelby Blevins

#5898 [t ﬁ"

{ {_{~ 4111 Capital Boulevard, Wake Forest, North Carolina 27587-5900
L/U Y{/ 3&A/C' Telephone: (919) 554-7808 Fax: (919) 554-7913
L
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